
Disciplinary Procedures

Background

Because employee performance is a major contributor to an organization’s success or failure, and because salaries and other costs associated with employees make up the largest portion of an organization’s annual expenses, it is important for employers to manage employee performance and promptly address poor performance, unacceptable employee conduct, and discipline accordingly.  
Employers have many tools available, including employee handbooks, job descriptions, and individual goals and objectives that can help communicate expectations to employees. In addition, progressive discipline policies provide a tool for dealing with poor performance when discipline is required. In many cases, clear communication about expectations, as well as prompt, appropriate discipline when needed, can turn employee performance around.

When an employee’s performance is below expectations or his or her conduct on the job is not acceptable, the supervisor or manager must act promptly to correct the situation. Acting promptly means communicating with the employee so that he or she is aware of the problem and what must be done to correct it—and imposing some kind of sanction or disciplinary action. 

Even though this sounds simple, disciplining employees is one of the hardest things a supervisor or manager must do. Focusing on the following goals can help:


Rehabilitation—helping the employee improve job-related performance


Correction—giving the employee an opportunity to correct inappropriate conduct in the workplace or violations of workplace rules, such as coming in late to work, swearing, excessive personal phone calls, etc.


Termination—removing the employee from the workplace because his or her conduct is so disruptive that it cannot be tolerated

Points to Cover


Categories of offenses. Consider categorizing offenses on the basis of their effect on productivity, morale, and individual performance, and then provide for appropriate discipline. Take care when categorizing offenses. If you intend for employees to be employed at will, categorizing offenses can be viewed as the creation of an obligation of the employer only to take the listed action. If an employer wants to retain discretion, it should clearly state that these categories are only general guidelines.


Progressive discipline. Progressive discipline usually entails verbal warning, written warning, suspension, and discharge. Identify which steps you will use. Also identify any documentation required for each step. Also, if there are steps you do not want used, you should specifically describe them. For example, you may not want to use suspension or demotion.


Immediate discharge. State who has the authority to make the decision, what type of documentation is required, who must approve the decision, and what types of actions are required.


Factors to consider in deciding on appropriate disciplinary action. These factors may include the employee’s past performance, length of service, absenteeism and tardiness records, the employee’s ability to correct conduct, action taken with respect to similar conduct by other employees, any effect on customers, any effect on fellow employees, and surrounding circumstances, etc.


Tips for carrying out disciplinary procedures. Include some advice for supervisors on how to administer discipline. For example: don’t discipline a worker in front of his or her co-workers; and have another supervisor present as a witness when you are taking serious disciplinary measures. See the end of this section for a helpful checklist of things managers should do before discharging an employee.


Responsibility and authority. Define the responsibilities of and authority granted to the supervisor, the department head, the Human Resources manager, and anyone else directly involved in implementing the policy. Who should be asked to advise or consult when a supervisor is in doubt about the appropriate steps to take? Many employers require the approval of two levels of management before any disciplinary action is taken.


Recordkeeping. The importance of accurate and continuing records concerning discipline cannot be overemphasized. Since the burden usually falls on the supervisors shoulders, be sure to mention the forms that should be used, the signatures required, etc. For example, a supervisor should record even oral warnings. Also, some employers provide a block for employee comments and a line for an employee’s signature on disciplinary forms. In that fashion, it is harder for the employee to later deny that the topic had been discussed, or that he or she had an opportunity to respond to the criticism.


Counseling. Under what conditions is counseling recommended? Who is responsible for suggesting counseling to the employee?


Mediation and appeal procedures. Who will act as a mediator between opposing parties in dispute? What steps can an employee take to appeal a disciplinary decision?


Employees in orientation periods. You can either refer to your policy on employee orientation periods or state the conditions under which immediate termination of an employee who is still in the orientation period is appropriate. Again, take care in the language you use. If you refer to a probationary period rather than an orientation period, you may have created an employment contract. Some courts indicate that once an employee is no longer probationary, then the employee has a contractual right to employment and can only be discharged for just cause. For that reason, employers often refer to an orientation or introductory period, rather than a probationary period.


Open-door policy. If you have an open-door or other appeal policy, reference it in the disciplinary procedures. In this way, you remind employees of the opportunity to explain the behavior in question.


Cooperation with investigation. Often, an employer is not certain what exactly occurred and needs to investigate the matter. As part of the disciplinary procedures, some employers advise employees that they are expected to cooperate with the investigation and that failure to do so may itself lead to discipline.


Employee assistance program. If poor performance is the result of the use of alcohol or drugs or because of some other personal problem (divorce, domestic violence, a gambling problem), you may want to explain in your policy how such problems are dealt with. For example, if the employee with poor performance approaches his or her supervisor seeking information about the company’s employee assistance program, will discipline not be imposed? In contrast, if the employee, in a meeting with the supervisor, is told that he or she is being terminated, and then asserts that the cause of poor performance is a drug problem, is the decision to terminate rescinded? Or, is the decision to terminate allowed to stand and the now-former employee permitted to take advantage of any benefits available for rehabilitation under any healthcare plan that continues for former employees?

Legal Points


Discrimination. Inconsistent discipline can lead employees to believe that unlawful discrimination has occurred. Defending such claims can be time-consuming and expensive.


Retaliation. Disciplining employees who have complained about unlawful discrimination or who have reported illegal acts may lead to claims of unlawful retaliation.


Contracts. A discipline policy may inadvertently create an employment contract. Request that your company counsel review your policy to manage this risk.


Unions. A collective-bargaining agreement may restrict your disciplinary policy.

Things to Consider


Union contracts. Union contracts usually restrict what disciplinary measures can be taken. Review the relevant portions of the union contract carefully and, when appropriate, invite a union representative to sit in on your sessions with the policy committee.


Supervisory discretion. The burden of administering most disciplinary procedures usually falls to the immediate supervisor. The amount of latitude that supervisors are granted in deciding on discipline will depend on how much management trusts their judgment. Some companies set rigid guidelines on discipline and leave very little up to the supervisor, while others allow for flexibility. 


Training supervisors. Train your supervisors how to use the discretion you give them with respect to discipline. You may want to meet with supervisors monthly to discuss discipline. One technique is to give an example of the behavior that needs to be corrected and then seek suggestions from the supervisors on how to handle the situation. In the course of this guided discussion, the supervisors can learn about different ways of reacting and be informed on what the company expects to be done in specific examples. Such meetings can also be used to remind supervisors of recordkeeping requirements and related policies. Train supervisors how to write reports when discipline is necessary. Teach them the difference between subjective and objective reporting of incidents. 


Integration with an equal employment opportunity (EEO) policy. The rules for exercising proper discipline without discriminating are actually quite simple. Keep written records and keep them objective.


What constitutes an objective record? Here are some examples: You don’t write that an employee stole tools; you write that company tools were found in the employees possession while leaving the plant. You don’t write that an employee does sloppy work; you say what specifically is wrong with the work, for instance, how many pieces were over allowable tolerance levels.


Consistency. Inconsistent discipline is dangerous. Disciplining a member of a protected class may be hard to justify when it represents an unprecedented attempt to crack down on substandard behavior. Even though the crackdown may be needed, and even though the minority workers performance has indeed been below acceptable standards, such a situation would put an employer in an extremely unfavorable light as far as the Equal Employment Opportunity Commission and the courts are concerned.


Unemployment issues. Integrate your disciplinary policy with your unemployment benefits procedures. Your records for discipline should establish that the employee was fired for misconduct directly connected with work. 


Approaches to discipline. There are a number of possible approaches to discipline. Some companies stress a “preventive” approach that tries to match jobs and people very carefully to avoid problems later. When the preventive approach does not apply, the “therapeutic” approach counsels the employee that he or she is not doing well and suggests how he or she might improve. The “corrective” discipline approach focuses on disciplinary procedures.


Demotion. Demotion is seldom used as a disciplinary measure. It is usually reserved for situations in which an employee has been promoted and can’t handle the job or is no longer able to perform his or her regular duties competently. Demotion isn’t a very effective form of discipline because it imposes a long, slow form of humiliation, rather than a wake-up call designed to shock the individual back into acceptance of his or her responsibilities.


Discipline goal setting. Decide what your goals are, such as:

—To eliminate disciplinary problems in advance as much as possible by letting employees know what offenses will be punished and what steps will be taken

—To increase employees sense of job security by reassuring them that discipline will be applied only for cause and, even then, only according to accepted industry practices and within the limitations of the law and any union contract

—To protect employees from the unsafe actions of their co-workers

—To assure all employees that basic disciplinary procedures will be applied uniformly

—To give employees who violate rules the opportunity to improve by letting them know what specific actions they should take to meet behavioral and performance standards

—To assure that the vast majority of employees who have no disciplinary problems are dealt with fairly. 

Sample Policy

Subject: Disciplinary Procedure  
Example of: Sample Policy 

It is the policy of the company that any conduct that in its view interferes with or adversely affects employment is grounds for disciplinary action, ranging from verbal warnings to immediate discharge.

Depending on the conduct, disciplinary steps may be enforced by the following methods in the listed order: verbal warnings, written warnings, or termination. Generally, suspensions and demotions are not used to discipline employees.

Factors that may be considered in ascertaining the appropriate steps include: 


Seriousness of conduct


Employment record


Employees ability to correct conduct 


Action taken with respect to similar conduct by other employees 


Effect on customers


Surrounding circumstances 

There will be an investigation to ascertain what occurred and the presence or absence of the factors listed. Employees are expected to cooperate with the investigation. When there is reason to believe that an employee has violated company policy, action will be taken that is consistent with this policy. 

[Note: Remember, the examples that follow are only guidelines; and, as always, you may terminate your employment at any time, with or without cause, and the company retains the same right. Further, the company continually updates and reviews its policies; accordingly, its disciplinary procedure is subject to change.]

Grounds for Immediate Dismissal

Some conduct may result in immediate dismissal. Generally, the supervisor and the Human Resources manager will apply these termination guidelines. Examples of behavior that may result in immediate dismissal include:


Dishonesty (including, but not limited to, theft).


Insubordination (refusal to perform assigned duties or to follow orders of management).


Fighting or assault on someone on company premises.


Possession of or bringing onto the company’s premises dangerous weapons of any kind or other contraband without the written consent of the company (check state and local law regarding weapons in locked vehicles in parking lots).


Deliberate destruction of, or damage to, company property or products.


Possession of, drinking, or being under the influence of alcohol on company premises or while on duty.


Possession, use, or being under the influence of drugs, narcotics, or other intoxicants while on company premises or while on duty.


Harassment (e.g., sexual, age, race, national origin, religion) of other employees, vendors, or customers will not be tolerated. Anyone in violation of this rule may be subject to disciplinary action up to and including discharge.

Grounds for Disciplinary Action

This list describes other conduct that may result in discipline. Generally, the supervisor will apply these guidelines when the discipline is a warning or written reprimand. Generally, the supervisor and the Human Resources manager will apply these guidelines when the discipline is termination.


Leaving during work hours or not returning to work after lunch or a rest period (except in an extreme emergency) without prior notification to management.


Failure to clock in or out.


Punching another person’s time card.


Failure to call one-half hour before the employee’s scheduled starting time for the day shift, or 2 hours before the employee’s scheduled starting time for night shift, when absent.


Negligence or carelessness in performing specified or assigned duties.


Sleeping on the job.


Horseplay. (If a serious injury is the result, discharge may occur.)


Failure to report a work-related injury to management as soon as possible.


Unsafe operation of any equipment, including vehicles.


Operating equipment or machines without guards or safety devices in place and in working order.


Failure to wear effective hearing protection in designated areas for specified periods of time.


Failure to report to [designated administrator], if the employee has knowledge of:

—Any situation or condition that might adulterate, contaminate, or induce spoilage in products

—Any deviation from approved formula, processes, or procedures

—Any damage to equipment, supplies, materials, machinery, or buildings


Resale for a profit of goods or products purchased from the company.


Unauthorized removal or destruction of any federal, state, or other legally required notice, including quality control tags.


Posting, removing, altering, or defacing notices on company bulletin boards without company approval.


Violation of the smoking policy.


Visiting or loitering in areas other than those to which you are assigned.


Violation of any discrimination laws.


Violation of confidentiality policies, (e.g., trade secrets, etc.)


Violation of the Health Insurance Portability and Accountability Act privacy regulations.


Littering or poor housekeeping practices.

Additional or Alternative Provisions


Discipline is to be administered privately, out of sight and sound of the employee’s co-workers. 


Discipline will be administered by the employee’s supervisor as soon as it is practical. However, a violation that is serious in nature is to be corrected by any supervisor immediately, whether the employee is a subordinate or not.


Four types of discipline are recognized: verbal warning, written warning, suspension, and dismissal.


Warning notices will be placed in the applicable employees personnel file; should further violations occur, such warnings would remain as a basis for progressive discipline.

Disciplinary Procedure

Three steps are suggested in the discipline procedure. Discharge is recommended only when the employee does not respond to these steps:

Step l: Informal discussion. When a performance problem is first identified, the problem is to be thoroughly discussed with the employee.

Step 2: Counseling. If a private informal discussion with the employee has not resulted in corrective action, the supervisor should meet with the employee and: 

a.
Review the problem. 

b.
Permit the employee to present his or her views on the problem. 

c.
Advise the employee that the problem must be corrected. 

d.
Inform the employee that failure to correct the problem will result in further 
disciplinary action that may include discharge.

e.
Issue a counseling notice to the employee.

Step 3: Reprimand. If satisfactory performance and corrective action are not achieved under Steps l and 2, the supervisor and his or her superior should meet with the employee in private, again proceed via (a) through (d) above, and then issue a reprimand notice to the employee.

Sample Forms

Employee Warning Notice

Employee _____________________Clock # __________________

Date of Warning _______      Shift _______      Time _______       _______ 1st Notice
_______ 2nd Notice
_______ 3rd Notice

Date of Violation ___________ Time of Violation ________________

Location Violation Occurred ____________________________

Nature of Violation:

_______ Unapproved absences
      _______ Inappropriate conduct 

_______ Substandard work
      _______ Disobedience

_______ Carelessness

      _______ Punching out early

_______ Punching out wrong time card    _______ Drinking on job

_______ Intoxication

Other: ____________________________

Additional Remarks:

Supervisor:

_________________________________________________________

_________________________________________________________

_________________________________________________________

Employee:

_________________________________________________________

_________________________________________________________

_________________________________________________________

Signatures:
Employee_____________________________________________

Supervisor____________________________________________

HR Manager __________________________________________

Supervisor’s Checklist

Before taking disciplinary action, the supervisor will review the violation, giving consideration to the following:

Question 
Yes 
No  

Does management know all the facts accurately?


Did the worker know the rule or should he or she reasonably have 
known it?


Has the rule been strictly enforced in the past? If not, what recent 
notice to employees warned of a crackdown on violations of certain rules?


In this instance is the rule being applied reasonably?


Is this employee personally guilty of violation or only guilty by 
association with another? 


Can the employee’s guilt be proven by direct, objective evidence, 
or is the evidence circumstantial or hearsay?


Does the employee have a reasonable excuse for the infraction
of this rule?


Does the worker have a record of past violations, warnings, 
disciplinary action, etc.? 


What is his or her length of service?


Is the worker receiving the same treatment others received for the 
same offense?


Does the punishment fit the offense? 


Has an impartial management representative reviewed the facts 
concerning the employee and the actions of the supervisor and 
approved of discharge?

 
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